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ABOUT US

Nonprofit Legal Resource Hub

Who We Are

Bet  Tzedek
Public Counse l
LAFLA 

Our Goal

Nplegalhub.org support s  nonprofit  
organiza t ions wit h  lega l resources, 
t ra in ings, and services

Our Approach

Connect  part ners  wit h  educa t iona l 
and capacit y-building resources 
and iden t ify Pro bono services  

2



Agenda

01
Volun tee r or Em ployee? 

02
Unpa id  In te rns 

03
Contractors

04
Pract ica l Conside ra t ions

05
The  Basics: Where to  Sta rt  & Q&A

Learning Goals

1.  Apply the  corre ct  le ga l te sts  to  d ist ingu ish
volun te e rs, in te rn s, a nd  e m ploye e s in  Ca liforn ia
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By the  e nd  of th is  se ssion , pa rt icipa n ts will be  a b le  to :

2.  Ide n t ify com pe nsa t ion  a nd  o the r p ra ct ice s tha t  
p re se rve  or de stroy volun te e r sta tu s

3.  Re cogn ize  the  com plia nce ob liga t ions tha t  
e xte nd  to  volun te e rs a nd  in te rn s

4.  Im ple m e n t  core  e le m e n ts of a  le ga lly com plia n t  
volun te e r p rogra m  a nd  a void  com m on  p itfa lls



Poll: Who Is in the Room?
Select the option that best describes your role:

Exe cu tive  Le a de rsh ip
CEO / Execut ive  Direct or

Boa rd  of Dire ctors
Governance  & oversight  ro les

Progra m  Sta ff
St aff m em bers  & volunt eers

Con su lta n ts/  Oth e rs
Advisors  & ext erna l part ners
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The t wo-part  Spilman test, and where commercial activity 
fits

Section 1

Volunteer or Employee



SECTION 1 OF 5 — VOLUNTEER OR EMPLOYEE

Volunteer or Employee? Start Here
The Labor Code  excludes nonprofit  volunt eers  from  "em ployee" s t a t us  — but  ca lling som eone  a  volunt eer does not  m ake  t hem  
one . Spilman v. Salvation Army (2026) sets the test.

The Statutory Exclusion

The California Labor Code expressly 
excludes nonprofit volunteers from 
the definition of "employee" for 
workers' compensation and wage -and-
hour purposes.

Prong 1 — Genuine Benefit

The worker freely agreed to work for 
the nonprofit to obtain a personal or 
charitable benefit, rather than for 
compensation.

Prong 2 — No Workaround

Overall, the nonprofit's use of 
volunteer labor is not a workaround to 
evade wage laws.
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SECTION 1 OF 5 — VOLUNTEER OR EMPLOYEE

Prong 1: Personal or Charitable Benefit

Personal Benefit

A person works t o  obt a in  a  
non-wage  personal benefit  —
drug rehabilit a t ion , for 
exam ple .

Charitable Benefit

A person is  m ot iva t ed t o  
perform  uncom pensa t ed work 
by a  desire  t o  advance  a  cause  
t he  nonprofit  cham pions.

Compensation

An express  or im plied prom ise  
of ordinary wages — or 
nonm onet ary benefit s  t ha t  
am ount  t o  "wages in  anot her 
form " — indica t es  t he  worker 
is  an  em ployee .
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The  Spilman court called this "the essential distinction between a volunteer and an employee."



SECTION 1 OF 5 — VOLUNTEER OR EMPLOYEE

When Do Benefits Become "Compensation"?

Not  every benefit  a  volunt eer rece ives convert s  t he  re la t ionship  in t o  em ploym ent .

The Contingency Test

Com pensa t ion  exis t s  when t he  benefit s  a re  cont ingent  on  
t he  worker' s  labor and sa t isfact ory perform ance. The  
absence  of an  agreem ent  for com pensa t ion  is  not  
d isposit ive .

Example — Benefits as Wages

Workers  were  barred  from  t he  cafe t e ria  when absent  
from  work due  t o  illness  or in jury. Tying food t o  
a t t endance  suggest ed  t he  benefit  was "wages in  anot her 
form ."

What Is Still Permitted

Reasonable  m eals , lodging, t ransport a t ion , incident a l 
expenses, and nom ina l nonm onet ary awards do  not  
defea t  volunt eer s t a t us  if, in  t he  ent ire  cont ext , t hey a re  
not  a  subst it u t e  form  of com pensa t ion .

Example — Rehabilitation Program Context

Room  and board , sm all gra t u it ies , and s im ila r benefit s  
t ha t  a re  t ypica l of rehabilit a t ion  and t rea t m ent  program s 
weigh aga inst  a  finding of com pensa t ion .
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SECTION 1 OF 5 — VOLUNTEER OR EMPLOYEE

Prong 1: Free Choice and Duration

Freely Chosen

The individua l chose  t o  provide  
se rvices wit hout  com pensa t ion  
free ly, wit hout  coercion by t he  
nonprofit .

Example — Probation

A crim ina l defendant  can  
ra t iona lly choose  a  volunt a ry 
rehabilit a t ion  program  as a  
condit ion  of proba t ion  t o  avoid  
ja il. Offe ring a  court -approved 
program  is  not , by it se lf, 
coercion.

Duration of the Relationship

In-kind benefit s  provided over a  
long, prolonged period suggest  
a  program  akin  t o  an  ordinary 
job , where  workers  becom e 
"ent ire ly dependent " on t he  
organiza t ion .
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Two furt her fact ors  shape  whet her t he  worker free ly agreed t o  work for a  persona l o r charit able  benefit , ra t her t han  for com pensa t ion .



SECTION 1 OF 5 — VOLUNTEER OR EMPLOYEE

Prong 2: No Workaround to Evade Wage Laws

The second prong looks past  t he  individual re la t ionship  t o  t he  nonprofit ' s  overa ll use  of unpa id  labor.

The Core Question
Is  t he  use  of vo lunt eer labor a  workaround t o  evade  wage  
laws? For exam ple , in a  rehabilit a t ion  program , t he  nonprofit  
should show t he  prom ised "work t herapy" is  reasonably 
ca lcu la t ed t o  se rve  a  rehabilit a t ive  purpose , ra t her t han  a  ploy 
t o  s idest ep wage  pro t ect ions .

Factor: Genuine Belief in the Mission

The nonprofit ' s  act ua l and reasonable  be lie f t ha t  t he  work 
se rves t he  nonprofit ' s  purpose .

Factor: Replacing Paid Staff

Whet her volunt eers  replace , and perform  t he  sam e 
funct ions as , preexist ing pa id  em ployees.

Example — Competitive Advantage

Unpaid  volunt eers  and pa id  em ployees perform ing 
ident ica l work in  a  com m ercia l vent ure  m ay suggest  t he  
nonprofit  is  ga in ing an  advant age  a t  it s  workers '  expense .
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SECTION 1 OF 5 — VOLUNTEER OR EMPLOYEE

Commercial Activities Are Not an Automatic Bar

The Old DLSE Position

A 1988 opin ion  le t t e r from  t he  
Divis ion  of Labor St andards 
Enforcem ent  s t a t ed t ha t  when a  
nonprofit  opera t es  a  com m ercia l 
en t e rprise  se rving t he public —
rest aurant s , s t ores , se rvices  for 
businesses  — volunt eers  m ay not  
be  u t ilized.

Spilman Rejects a
Blanket Rule

The court  d irect ly re ject ed t ha t  
posit ion , holding t ha t  volunt eers  
should not  be  ca t egorica lly 
excluded from  a ll com m ercia l 
funct ions of a  nonprofit .

But Prong 2 Still Applies

Benefit  d inners , bake  sa les , 
m erchandise  sa les , and t hrift  
s t ores  were  ident ified as  revenue-
genera t ing act ivit ies  genuine  
volunt eers  m ay support . 
Com m ercia l act ivit y s t ill 
he ight ens t he  risk of em ployee  
s t a t us .
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Revenue-generat ing work does not  aut om at ica lly convert  volunt eers  in t o  em ployees — but  it  ra ises  t he  s t akes.



SECTION 1 OF 5 — VOLUNTEER OR EMPLOYEE CASE STUDY

Two Scenarios: Spilman Test

The Thrift Store Shift

Your t hrift  s t ore  is  s t a ffed  ent ire ly by volunt eers  who 
previously worked a longside  t wo pa id  cle rks whose  

ro les  were  e lim inat ed . 

What changes under prong 2?

The Meal Policy

Volunteers in your residential program can eat in the 
dining hall, but only on days they complete a shift.

Is that a reasonable meal, or wages in another 
form?
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The DLSE's six-factor test and the primary beneficiary test

Section 2

Unpaid Interns



SECTION 2 OF 5 — UNPAID INTERNS

Interns: Paid, Unpaid, and the Line Between

California  has no  s t a t u t e  expressly exem pt ing in t e rns from  m inim um  wage  and overt im e  requirem ent s .

Paid Interns

When a  nonprofit  pays an  
in t e rn  in  exchange  for doing 
work, Ca lifornia  genera lly t rea t s  
t ha t  in t e rn  as  an  em ployee .

Unpaid Interns

An unpa id  in t e rn  is  eva lua t ed  t o  
de t e rm ine  whet her t he  person 
is  genuine ly a  s t udent  or 
t ra inee , or is  act ua lly an  
em ployee  who m ust be  pa id .

No Safe Harbor

There  is  no  b lanke t  exem pt ion 
t o  re ly on. The  classifica t ion  
t urns on how t he  program  is  
designed and docum ent ed.
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SECTION 2 OF 5 — UNPAID INTERNS

Which Test Applies to Unpaid Interns?

California  court s  have  not  defin it ive ly se t t led  t he  quest ion  — so plan  for bot h .

The DLSE Standard

California ' s  Divis ion of Labor St andards Enforcem ent  
h is t orica lly fo llows t he  federa l s ix-fact or t est , drawn from  
Portland Terminal via DOL guidance, under a totality -of -
the -circumstances analysis.

The Federal Standard

The DLSE has not formally adopted the 2018 DOL primary 
beneficiary test, but the Ninth Circuit in Benjamin 
predicted California courts would likely apply it.

Where That Leaves You

The DLSE's most recent published guidance still uses the 
six -factor test, while federal courts applying California law 
have used the primary beneficiary test.

The Practical Answer

Design the internship so that it satisfies both tests. 
Meeting only one leaves the organization exposed to 
whichever standard a court ultimately applies.
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SECTION 2 OF 5 — UNPAID INTERNS

Unpaid Interns: The DLSE's Six -Factor Test
All s ix crit e ria  a re considered  in  light  of a ll t he  circum st ances  surrounding t he  in t e rn ' s  act ivit ies .

1. Vocational -school -like training
The t ra in ing, even t hough it  includes act ua l opera t ion  of t he  em ployer' s  facilit ies , is  s im ila r t o  what  a  voca t ional school 
would  give

2. Training benefits the trainee
The t ra in ing is  for t he  benefit  of t he  t ra inees or s t udent s

3. No displacement of employees
Tra inees do  not  d isp lace  regula r em ployees, but  work under t he ir close  observa t ion

4. No immediate employer advantage
The em ployer derives no  im m edia t e  advant age , and opera t ions m ay occasiona lly be  im peded

5. No entitlement to a job
Tra inees a re  not  necessarily ent it led  t o  a  job  a t  t he  conclusion  of t he  t ra in ing period

14

6. Shared understanding: unpaid
Bot h s ides underst and t ha t  t ra inees a re  not  ent it led  t o  wages for t im e  spent  in  t ra in ing



SECTION 2 OF 5 — UNPAID INTERNS

The Six-Factor Test: Factors 1 –3

1. Vocational -School-Like 
Training

An in t e rn ' s  use  of t he  em ployer' s  
facilit ie s  is  pe rm issible  if t ha t  use  is  
direct ly re la t ed t o  t ra in ing and t o  
t he  educat ional and vocat ional 
object ives of t he  program .

The  in t e rnship need not  be  run  by a  
school — what  m at t e rs  is  t ha t  
inst ruct ion , act ivit ie s , and 
com ple t ion  ce rt ifica t ion  resem ble  a  
vocat ional program .

2. Training Benefits the 
Trainee

The  s t udent  m ust  de rive  m ore  t han  
"som e" benefit  — enough t o  
enhance  m arke t abilit y in  t he  
vocat ional a rea .

College  credit , a  m arke t able  
ce rt ifica t e  on  com ple t ion , and 
wraparound support : advisors , 
m ent ors , guest  speakers , caree r 
counse lors , financia l a id  applica t ion  
he lp.

3. No Displacement, Close 
Observation

Act ivit ie s  m ust  bear a  direct  
re la t ionship t o  t he  educat ional 
object ives  and m ust  not  
unreasonably in t rude  in t o  work pa id 
em ployees would o t he rwise  do .

Regular em ployees supervise , t ra in ,
and m ent or in t e rns direct ly, s t ay 
available  as  a  re source , eva lua t e  
regularly, and m onit or pe rform ance  
against  t he  program 's  educat ional 
object ives .
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All fact ors  a re  weighed in  light  of a ll t he  circum st ances.



SECTION 2 OF 5 — UNPAID INTERNS

The Six-Factor Test: Factors 4 –6

4. No Immediate Employer 
Advantage

Som e benefit  is  accept able  if 
act ivit ies  se rve  t he  educa t iona l 
object ives  and are  offse t  by t he  t im e, 
cost , and burden  of t ra in ing and 
supervis ion .
Educat iona l va lid it y of t he  program , 
subst an t ia l supervis ion  of in t e rns, 
and t he  im m ediacy of t he  benefit s  t o  
t he  em ployer a re  considera t ions.
Increased in t e rn  responsibilit y la t e  in  
t he  program  is  fine  if in t e rns s t ay 
supervised and never assum e regular 
du t ies .

5. No Entitlement to a Job

Accept ance  form s should s t a t e  t ha t  
in t e rns a re  not  necessarily en t it led  t o  
a  posit ion  a t  t he  conclusion  of t he  
in t e rnsh ip . La t er h iring of som e 
in t e rns does not  defea t  t h is .
The  in t e rn  applica t ion and 
accept ance  crit e ria  should not  
opera t e  as  a  screen ing m echanism  
for em ployees.

6. Shared Understanding: 
Unpaid

Program  docum ent a t ion  and t he  
accept ance  form  should expressly 
s t a t e  t ha t  t he  in t e rnsh ip  is  unpaid  
and is  part  of t he  s t udent ' s  
educa t iona l experience .
Educat iona l s t ipends a re  t rea t ed 
separa t e ly — see  t he  next  s lide .
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All fact ors are  weighed in  light  of a ll t he  circum st ances.



SECTION 2 OF 5 — UNPAID INTERNS

Educational Stipends: When They're Acceptable

Set the Purpose

The s t ipend should exis t  t o  cover 
reasonable  living expenses  
incurred while  t he  in t e rn  is  
lea rn ing, not  t o  com pensa t e  for 
labor perform ed.

Set the Amount

Fix t he  s t ipend a t  an  am ount  
a im ed a t  covering t he  reasonable  
expenses  in t e rns  act ua lly incur.

Watch the Funding Source

School-pa id s t ipends a re  genera lly 
t rea t ed m ore  favorably t han  
em ployer-pa id ones. Sponsorsh ip 
fees  from  corpora t e  part ners  
should fund t he  program  overa ll 
ra t her t han  be ing t ied direct ly t o  
t he  s t ipend.
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St ipends a re  perm it t ed  if t he ir purpose  is  t o  cover living expenses while  lea rn ing — not  t o  pay for work.



SECTION 2 OF 5 — UNPAID INTERNS CASE STUDY

Two more scenarios: DLSE's Six Factor Test 

The IT Skills Program
Your nonprofit trains underserved young adults in IT skills. 

Trainees get hands-on practice on your own computers and 
network systems.

Does using your facilities disqualify the training?

The No-Credit Internship

A st udent ' s  school requires  an  in t e rnship but  
does not  offe r academ ic credit  for it .

Can the placement still be lawfully 
unpaid? 11



SECTION 2 OF 5 — UNPAID INTERNS

The Primary Beneficiary Test: Where It Came From

A second fram ework has em erged in  t he  federa l court s  — and California  has not  ye t  resolved whet her it  governs.

2017 — Ninth Circuit

The  Nint h  Circuit  adopt ed t he  
prim ary beneficiary t e st  for 
de t e rm ining em ployee  s t a t us  under 
federa l law, and predict ed t he  
Californ ia  Suprem e  Court  would 
apply a  s im ilar ana lysis  under 
Californ ia  law.

2018 — Dept. of Labor

The  U.S. Depart m ent  of Labor 
adopt ed t he  t e st .

Today — Still Unsettled

The  DLSE's  m ost  recent  published 
guidance  s t ill uses  t he  s ix-fact or 
t e s t . Whet her Californ ia  court s  will 
adopt  t he  prim ary beneficiary t e st  
rem ains unse t t led.

18



SECTION2 OF 5 — UNPAID INTERNS

The Seven Primary Beneficiary Factors
Court s  weigh  and ba lance  seven non-exhaust ive  fact ors . No s ingle  fact or is  d isposit ive .

1. No expectation of compensation
Any prom ise  of com pensa t ion , express  or im plied, suggest s  t he  in t e rn  is  an  em ployee  — and vice  ve rsa

2. Training like an educational environment
Including t he  clin ica l and o t he r hands-on t ra in ing provided by educa t ional ins t it u t ions

3. Tied to the formal education program
Through in t egra t ed coursework or t he  rece ipt  of academ ic credit

4. Accommodates academic commitments
By corresponding t o  t he  in t e rn 's  academ ic ca lendar

5. Duration limited to beneficial learning
The  in t e rnsh ip la s t s  on ly as  long as  it  provides  t he  in t e rn  wit h  beneficia l lea rn ing

19

6. Complements rather than displaces
The  in t e rn ' s  work com plem ent s  pa id em ployees '  work while  providing s ignificant  educa t ional benefit

7. No entitlement to a paid job
Bot h  s ides  unders t and t he  in t e rnsh ip is  conduct ed wit hout  en t it lem ent  t o  a  pa id job a t  it s  conclusion



SECTION 2 OF 5 — UNPAID INTERNS

Primary Beneficiary Factors 1 –3

1. No Expectation of 
Compensation

Any prom ise  of com pensat ion , 
express  or im plied, suggest s  t he  
in t e rn  is  an  em ployee .

Part icipant s  should ent e r 
underst anding t he  posit ion  is  
unpaid, wit h  no  guarant eed offe r of 
pa id em ploym ent .

2. Training Like an 
Educational Environment

Including t he  clin ica l and hands-on 
t ra in ing an  educat ional inst it u t ion  
would provide .

Recom m ended inclusions: 
classroom  educat ion , shadowing, 
supervised inst ruct ion , and t he  
chance  t o  apply skills  learned in  t he  
classroom .

3. Tied to the Formal 
Education Program

Meaningfully in t egra t ed in t o  t he  
in t e rn ' s  educat ion: coursework, 
academ ic credit , facult y oversight , 
or degree  and licensing 
requirem ent s .

Academ ic credit  he lps , but  does not  
by it se lf m ake  an  unpaid in t e rnship 
lawful.
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Court s  weigh and ba lance  a ll seven. No single  fact or is  d isposit ive .



SECTION 2 OF 5 — UNPAID INTERNS

Primary Beneficiary Factors 4 –7

The rem aining four ask whet her t he  program  is  built  a round t he  in t e rn  or a round your s t a ffing needs.

4. Accommodates the Academic Calendar

Scheduling should  accom m odat e  classes , exam ina t ions , and 
academ ic requirem ent s  ra t her t han t he  nonprofit ' s  s t a ffing 
needs — for exam ple , le t t ing a  s t udent  log t he  hours  required  t o  
s it  for a  licensing exam .

5. Duration Limited to Beneficial Learning

The  in t e rnship  should  las t  only as  long as  needed t o  achieve  
defined educa t iona l object ives . Requiring s t udent s  t o  s t ay past  
t he  hours  needed for a  licensing exam  suggest s  it  runs  longer 
t han it s  educa t iona l benefit .

6. Complements Rather Than Displaces

An in t e rn ' s  labor need not  be  use less  t o  t he  em ployer, but  it  
should  be  supervised  and advance  t he  lea rning object ives . At  a  
cosm et ology school running sa lons  wit h  unpa id  s t udent s , t he  
school kept  s t a ff for front  desks , t he  d ispensary, logis t ics , and 
janit oria l work — so s t udent s  d id  not  d isplace  pa id  em ployees .

7. No Entitlement to a Paid Job

The  in t e rnship  should  not  opera t e  as  an  unpa id  t ria l or 
proba t ionary period. The  in t e rn  m ay la t e r apply for em ploym ent , 
but  com ple t ing t he  in t e rnship  crea t es  no  ent it lem ent  t o  a  pa id  
posit ion .
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QUICK ACTIVITY

Activity: Lower or Higher Risk?
Vote on each scenario — the presenter will confirm each right 
after .

1. Mileage reimbursement with receipts
Paying back a real, documented expense

2. $50 gift card each month for showing up to all shifts
A reward tied to attendance — that works like pay

3. $15/hour “stipend”
Pay calculated by the hour is a wage, whatever it’s called

4. Annual appreciation dinner and a $25 gift
Small, occasional, and not promised in advance
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The ABC test and what FEHA covers for volunteers and interns

Section 3

Con tractors



SECTION 3 OF 5 — CONTRACTORS & PROTECTIONS

Volunteers vs. Unpaid Interns Under FEHA

The t wo ca t egories  a re  defined d iffe rent ly — and t hey do not  rece ive  t he  sam e prot ect ions.

Volunteer — Definition

A volunt eer perform s services for civic, charit able , 
persona l, or hum anit a rian reasons wit hout  any 
expect a t ion  of com pensa t ion .

Volunteer — Protections

Receives ant i-harassm ent  prot ect ions under FEHA.

Unpaid Intern — Definition

An unpaid  in t e rn  part icipa t es  in  a  s t ruct ured  educa t iona l 
or voca t iona l t ra in ing program  prim arily for t he ir own 
learning benefit .

Unpaid Intern — Protections

Receives bot h  ant i-d iscrim inat ion and ant i-harassm ent  
prot ect ions under FEHA.

22



SECTION 3 OF 5 — CONTRACTORS & PROTECTIONS

Independent Contractors and the ABC Test

A. Freedom from Control

The worker is  free  from  t he  
cont ro l and direct ion  of t he  h iring 
ent it y in  connect ion  wit h  t he  
perform ance  of t he  work.

B. Outside the Usual Business

The work perform ed is  out s ide  
t he  usua l course  of t he  h iring 
ent it y' s  business .

C. Independent Established Trade

The worker is  cust om arily 
engaged in  an  independent ly 
est ablished t rade , occupa t ion , or 
business  of t he  sam e na t ure  as  
t he  work perform ed.

23

Labor Code  sect ion  2775 t rea t s  a  person providing labor or se rvices for rem unera t ion  as  an  em ployee unless  t he  h iring ent it y 
proves a ll t hree  prongs. True  volunt eers  and unpa id  in t e rns who rece ive  no  com pensa t ion  fa ll out s ide  t h is  fram ework ent ire ly.



What to put in writing, and could raise your risk

Section 4

Pract ica l Conside ra t ions



SECTION 4 OF 5 — PRACTICAL CONSIDERATIONS

Practical Considerations: Building Your Foundation

Document Every Role

Use a  writ t en  volunt eer 
agreem ent  or in t e rnship 
accept ance  form  t ha t  s t a t es  t he  
ro le  is  unpa id, describes  t he  
benefit  t o  t he  individua l, s t a t es  
t he  individua l is  not  en t it led t o  a  
job, and se t s  out  what  t he  
organiza t ion  will provide .

Assess Benefits Annually

Review every m eal, s t ipend, 
housing benefit , and gra t u it y you 
provide . Ask whet her any of it  is  
cont ingent  on  labor or 
sa t isfact ory perform ance .

Separate Volunteers from 
Staff Roles

Map volunt eer and in t e rn  dut ies  
aga inst  t he  job descript ions of 
your pa id s t a ff. Overlap is  a  
pot ent ia l s igna l of displacem ent  
under bot h  t es t s .

24

Exposure oft en  com es from  undocum ent ed  a rrangem ent s  ra t her t han  bad in t ent ions.



SECTION 4 OF 5 — PRACTICAL CONSIDERATIONS

Protecting Your Mission: What 
to Watch For

Long-Running Placements

In-kind benefit s  over a  pro longed 
period m ake  a  program  look like  
an  ordinary job.

Commercial Operations
Volunt eers  in  t hrift s t ores  and ca fés  
a re  pe rm it t ed, bu t  t hey draw 
scru t iny under prong 2 of t he  
volunt ee r t e s t .

Performance -Linked Benefits
Any benefit  t ha t  s t ops  when  t he  sh ift  is  m issed reads  as  wages  in  anot her 

form .

If unpa id workers  and pa id  s t a ff do  ident ica l work, assum e a  regula t or will 
no t ice .

25



Where to Start?

Section 5

The  Basics of a  Volun tee r Program



SECTION 5 OF 5 — WHERE TO START

The Basics: Your Classification Checklist
St art  he re  — t he  non-negot iables  for every nonprofit  us ing volunt eers  or unpa id  in t e rns .

Written agreement for every unpaid role
Volunteer agreements and internship acceptance forms that state the role is unpaid

Benefits reviewed against the contingency test
No meal, stipend, or housing benefit conditioned on labor or satisfactory performance

Internships mapped to both tests
The program satisfies the six -factor test and the primary beneficiary test

Duties compared against paid job descriptions
No unpaid role performing the same functions as a current or eliminated paid position

Supervision and evaluation documented
Named supervisors, scheduled feedback, and records showing close observation

26



Does your organization have these items in place?

28

Activity: Assess Your Own Program

GROUP ACTIVITY

1. Signed volunteer agreements
We have signed volunteer agreements acknowledging no 
expectation of pay or entitlement to a job

2. Distinct position descriptions
Our volunteer position descriptions are distinct from paid 
roles
3. Harassment policy covers unpaid roles
Our harassment policy and complaint procedure explicitly 
cover volunteers and interns



SECTION 2 OF 5 — UNPAID INTERNS

The Seven Primary Beneficiary Factors
Courts weigh and balance seven non -exhaustive factors. No single factor is dispositive.

1. No expectation of compensation
Any promise of compensation, express or implied, suggests the intern is an employee — and vice versa

2. Training like an educational environment
Including the clinical and other hands -on training provided by educational institutions

3. Tied to the formal education program
Through integrated coursework or the receipt of academic credit

4. Accommodates academic commitments
By corresponding to the intern's academic calendar

5. Duration limited to beneficial learning
The internship lasts only as long as it provides the intern with beneficial learning

19

6. Complements rather than displaces
The intern's work complements paid employees' work while providing significant educational benefit

7. No entitlement to a paid job
Both sides understand the internship is conducted without entitlement to a paid job at its conclusion



Resources 

32

Get More Help

Visit nplegalhub.org t o  access t em pla t es, resources, 
and pro  bono lega l support .



Webinar Evaluation
Pu rpose :

1. Iden tify fu tu re  tra in in gs
2. Im prove  con ten t/ form a t
3. Lea rn  from  th e  pa rt icipan ts on  re levan t  issu es

31



Have any questions?
Ple ase  e n te r you r que st ions in  the  Q&A box

Thank you !

29
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